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Attorneys handling criminal appeals will undoubtedly encounter trial
records reflecting unilateral decisions by defense counsel which prevented their
clients from testifying. This article briefly surveys the rights of the accused with
regard to offering their own testimony and the obligation of defense counsel -- as
opposed to the court -- to protect such rights. Also addressed is the remedy for an
aggrieved defendant who has not been properly advised that the ultimate decision is
not counsel’s to make.
People v. Cosby
Recently, in People v. Cosby,1 the Fourth Department addressed the issue
of “whether a defendant's attorney has a duty to advise the defendant of his or her
right to testify, even against the advice of the attorney.” The evidence at a hearing
pursuant to a motion to vacate judgment2 revealed that, although Cosby had told his
attorney of his desire to testify, he was never counseled that the decision whether to
do so was his alone.
Concluding that a duty on the part of counsel exists, and referencing the
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Rules of Professional Conduct,3 the Court rejected the District Attorney’s claim that
such rule would run contrary to public policy:
[I]t is indeed sound public policy for defense counsel to notify a
defendant that he or she has a fundamental right to testify on his or her
own behalf and that the decision whether to testify rests with defendant,
not counsel. Of course, defense counsel should still render advice to
defendant concerning whether a good trial strategy would warrant
testifying on his or her own behalf. But we cannot stress enough that
defense counsel should make it clear to the defendant that it is the
defendant, not counsel, who has the final word on the matter.4
Nevertheless, Cosby not only failed to establish that he would have
indeed testified at trial to the version of events laid out in his motion, he had never
actually shared that version with his attorney. Consequently, it was held “under the
circumstances of this case that defense counsel's failure to advise defendant that the
decision whether to testify was his alone to make was not so egregious and prejudicial
as to deprive defendant of his constitutional right to effective assistance of counsel.”5
Long Established Principles
Assuming a defendant could later demonstrate that exculpatory
testimony would have been offered, the precise requirement articulated in Cosby was
hardly surprising. In Jones v. Barnes, the Supreme Court recalled that “the accused
has the ultimate authority to make certain fundamental decisions regarding the case,
as to whether to plead guilty, waive a jury, testify in his or her own behalf, or take an
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appeal...[.]6 This logically reflects the principle that “the most important witness for
the defense in many criminal cases is the defendant himself. There is no justification
today for a rule that denies an accused the opportunity to offer his own testimony.”7
In fact, “[t]he right to testify on one's own behalf at a criminal trial has
sources in several provisions of the Constitution[,]” including the Fifth, Sixth and
Fourteenth Amendments.8 Accordingly, “[a] defendant's opportunity to conduct his
own defense by calling witnesses is incomplete if he may not present himself as a
witness.”9
New York’s courts have likewise acknowledged that the determination
whether to testify is one of those “fundamental” or “basic” decisions which are
exclusively for a defendant to make.10 In this regard, the First Department’s extended
discussion in People v. Mason11 is most illuminating. There, the trial judge manifested
a “fundamental” misunderstanding of this sacred right, where that defendant later
asserted his desire to testify on the record, in the face of opposition from defense
counsel who had even stated in the jury’s presence that the defendant should not
testify.
Although, following counsel’s summation, the judge ultimately allowed
the defendant to testify, the Appellate Division, reversing, held that the timing and
the circumstances undermined the defendant’s constitutional rights. Rather, said the
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panel, “the court's failure to follow the statutorily delineated order of trial had its
genesis solely in the court's own fundamental error with regard to defendant's basic
due process right to testify, and we find the deviation from the prescribed order of
trial failed to cure the court's error.”12
Not confining its criticism to the trial court, Mason added that defense
counsel’s own recalcitrance in this regard, including objecting to Defendant’s late
testimony in the presence of the jury, amounted to ineffective assistance of counsel.
Emphasizing that “it is elementary that the right to effective representation includes
the right to assistance by an attorney who has taken the time to review and prepare
both the law and the facts relevant to the defense,”13 the Appellate Division
determined that “counsel, by misstating the law and thereafter convincing the court
that the decision of whether defendant was to testify was ultimately hers [i.e.,
counsel’s], set forth a chain of events which led to defendant's assertion of his own
rights and, ultimately, to his prejudice.” 14
Similarly, in People v. Harami,15 counsel rested without calling a
witness. Following a charge conference, the defendant requested that he be allowed
to take the stand. The judge noted that defendant's attorney had advised him against
testifying and denied the request. The Second Department reversed and ordered a new
trial.16
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People v. Smith17 involved the converse situation. There, in a hearing on
a CPL §440.10(1(h) motion, based on allegations of ineffective assistance of counsel,
the defendant, who testified at trial without adequate preparation, claimed, inter alia,
that, in addition to lack of preparation, counsel had failed to apprise him of his right
not to testify. Although determining that the defendant, “a reasonably intelligent
young man, [who] was present during his Sandoval hearing[,]” “knew of his rights
and, in that sense, let counsel make the decision for him[,]” the motion court
explained that “counsel bears responsibility for unduly usurping that decision-making
role in which Smith acquiesced.”18
Finally, facing a split among the federal circuits, the Second Circuit has
“refused to find a waiver or forfeiture solely from a defendant's silence at trial.”
Chang v. United States.19 Observing that it is “questionable to infer that television or
similar sources of a general nature -- in contrast to a specific circumstance -- have
educated a particular defendant not only as to the existence of a right to testify but
also that the right may be exercised over the objections of counsel[,]” the Court ruled
that
[a] defendant who is ignorant of the right to testify has no reason to seek
to interrupt the proceedings to assert that right, and we see no reason to
impose what would in effect be a penalty on such a defendant. We
therefore conclude that Chang did not waive or forfeit his claim on
appeal by failing to object at trial.”20
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Conclusion
In order to advise the accused properly, and thereby not be the subject
of a future CPL §440.10(1) motion, trial counsel should state, on the record (and
obviously, outside the presence of the jury), that the defendant fully understands that
the decision whether or not to testify is personal and cannot be imposed, even if such
is contrary to counsel’s advice. On the other hand, if the appellate record is unclear,
a convicted defendant who is legitimately aggrieved in this regard may resort to a
motion to vacate judgment, upon demonstrating that the proposed exculpatory
testimony would have indeed been given had such defendant been aware that the
absolute right existed.
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